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Digests of Recent Opinions 





PLEADING — Where ‘plaintiff 
seeks to avoid, on the ground 
of fraud, the effect of a re- 
lease pleaded by defendant, 
plaintiff must under R.R. 4:7- 
1 file a reply setting up such 
claim of avoidance. 

—When a request for admissions 
relates to the genuiness of a 
document, a copy. thereof 
must be served with the de- 
mand unless it has already 
been furnished. 

—An answer to a request for 
admissions must be under 
oath and if not answered 
directly must set forth in de- 
tail the reasons why the party 
could not truthfully admit or 
deny the facts specified. 

SUMMARY JUDGMENT—Where 
the affidavits in opposition to 
a motion for summary judg- 
ment raise a conflict as to a 
material fact or a reasonable 
doubt as to the existence of 
such fact, the motion cannot 
be granted though the court 
is skeptical as to the veracity 
of the affidavits. 

Digested from an opinion by 
Francis, J. A. D., rendered Jan. 
10, 1956. Appellate Div. Me- 
Dermott v. Botwick. For appel- 
lant it—David Cohn (Albert L. 
C hn, on the brief). For re- 
spondent — Robert L. Clifford 
Mead, Gleason, Hansen & Pant- 
attys.). 

Defendant was granted a 
summary judgment on motion 
efore trial in this automobile 
personal injury suit, on the 
sirigee that the claim was bar- 
by a general release exe- 
by plaintiff. Plaintiff ap- 
ls alleging that on the 
davits a jury question existed 
as to whether the release 
Yrocured by fraud. 

The accident occurred on Oct. 


ges, 





aq Ss oe 


Q. 


9 FR 
am- 
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21, 1954. The release was signed 
$200 on Oct. 27, 1954 at 
intiff’s home. Plaintiff’s affi- 

it alleges that she did not 
the release, that it was 
over when she signed it, 
defendant’s repres a tive 

ived her into believing that 
medical bills and expenses 
being paid and that she 


Signing a receipt only for 
payment. Defendant’s affi- 


t, by the insurance company 







ister, asserts he settled the 
ntire claim for $200 after a 
s ‘losure of his identity and 


t the release was signed after 
1 explanation by him. 
In defendant’s answer 
Plaint, defendant denied 
entigenes and set forth the 
.ease aS a separate defense. 
No reply was filed. 
A demand ffor§ admissions 
ler R.R. 4:26-1 was served 
laintiff by which she was 
ced to admit (1) that she 
od a general release on Oct. 
34 and (2) that she re- 
d $200 for doing so. Plain- 
uff did not answer under oath 
Out a paper designated “answer 
to request for admissions”, 
signed by counsel, was delivered 
defendant’s attorneys. This 
r conceded that on Oct. 27, 
plaintiff “signed some 
* and that she received 
from the defendant or a 
sentative. Defendant argues 
t the matters referred to in 
the demand should be deemed 
s2dmitted because plaintiff failed 
tO answer them under oath or 
set forth in detail the reasons 
why _She could not truthfully 
t or deny the facts specified. 
“Hea Plaintiff was seeking to 
oid the effect of the release 
claim of fraud. In such a 
— a reply must be filed 
4:7-1. However, in view 


to the 


















| flict 


| ing 
|application does not alter the 


of the conclusion reached on this 
appeal, an opportunity should 
given to file the necessary 
reply before trial. 

The language of R. R. 4:26-1 
is plain and the  plaintiff’s 
failure to comply with it in 
answering the demand for ad- 
missions is difficult to under- 
stand and excuse. But since the 
trial court considered the mat- 
ter on the merits of the affi- 
davits submitted on the motion 
this court will do likewise. Ad- 
ditionally, it is pointed out, that 
when the request relates to the 
genuiness of any relevant docu- 
ment the rule requires that a 
copy thereof be served with the 
demand unless it has already 
been furnished. 

R.R. 4:58-3 proscribes the 
granting of a motion for sum- 
mary judgment unless the perti- 
nent papers show palpably that 
there is no genuine issue as to 
any material fact. A pretrial 
judgment is not proper where, 
és here, there is a factual con- 
as to any material fact or 
reasonable doubt as to the 


be 


a 


|existence of such fact. Skepti- 


cism of the trial court as to the 
veracity of statements appear- 
in affidavits opposing the 


rule; the issue of credibility 
must be held for jury deter- 


|mination. On the record here 


a factual issue of fraud in the 
procurement of the release arose 


from the conflicting affidavits. 
When the fraud is in dispute it 
is a question for the jury. It 
was error to conclude that 


|palpably there was no genuine 


ue on the subject. 
Reversed. 


1S 


Ambar President Urges 
Members of Congress 
Back Jenkins- Keogh Bills 


(ACCN) —In indivi- 
to members of 
president of the 
eclared it 


Chicago 
dual letters 
congress, the 
American Bar Assn. d 


is “a matter of elementary jus- 
tice” that 10 million § self- 
employed persons should be 


granted income tax allowances 
so they could establish their own 
private pension plans. 

Present tax laws discriminate 
against the self-employed with 
respect to retirement, he said. 

E. Smythe Gambrell of Atlan- 
ta, Ga., the ABA president, asked 
favorable action at this session 
on the so-called Jenkins-Keogh 
bills which were approved by the 
house ways and means commit- 
tee late in the first session of the 
84th congress. 

Under the bills specified types 
of private retirement plans would 
be deductible from federal in- 
come taxes within designated 
limits. They were endorsed 
earlier by the ABA house of 
delegates, whose membership is 
widely representative of the legal 
profession. 

Gambrell pointed out that for 
20 million corporate employees 
and executives covered by more 
than 26,000 treasury-approved 
pension and profit sharing plans, 
employers pay more than three 
billion dollars annually in con- 
tributions which are deductible 
as business expense. 

“We submit that if it is sound 
public policy to grant tax en- 
couragement to these corporate 
plans approved by the treasury 
department, a similar oppor- 
tunity should be granted to the 
self-employed to postpone taxes 
until retirement on reasonable 
amounts set aside to provide in- 
come in old age,’ Gambrell’s 
letter stated. 





Judicial Conference 


The Supreme Court has 
announced that the Judicial 
Conference this year will be 
held on Friday, June 1, 1956, 
and that, as in prior years, 
the Conference will consider 
amendments to the Rules 


Governing the Courts of New 
Jersey. 

So that all suggested 
amendments may be re- 
viewed by the Supreme Court’s 
Committee on Rules and 
published in the New Jersey 


Law Journal in sufficient time 
to permit the various bar 
associations to consider the 
proposed changes and submit 
their recommendations with 
respect thereto in advance of 
the Judicial Conference, the 





Supreme Court has fixed 
February 25, 1956 as_ the 
deadline for the submission 
of proposed amendments. 

All recommendations for 
changes in the rules should 
be sent in quadruplicate to 
the Administrative Director 
of the CANES State House 
Annex, Trenton, and should 
be accompanied by a brief 


statement explaining the rea- 
sons for the recommended 
change. 











May Not Testify About 
Evidence Secured 
Illegally 


The United 
Court has ruled 
Federal officer may 
not testify in a State court 
about evidence which he seized 
in a raid that 
Federal rules 

The majority 


——— 
5 to 4 that a 


narcotics 


decision, written 


by Justice William O. Douglas, 
forbade a Federal narcotics 
officer from stifying in New 
Mexico courts against Rea. Rea’s 
home in Albuquerque was raided 
on an improper warrant. Mari- 
heuna was seized during the 
raid. 

The State undertook to prose- 
cute Rea after Federal court 
threw out the harges on the 
ground that evidence was 
illegally seized 

Douglas said strict Federal 
rules on search and seizure are 


Federal agent 
“can flout them and use the 
fruits of his unlawful act either 
in Federal or State proceedings”. 


meaningless 


He said no constitutional issue 
was involved, but simply a 
question of enforcing Federal 


law against a Federal employe. 


But Justice John M. Harlan, 
speaking for the minority, said 
the ruling did not square with 
past decisions under’ which 
States have been left free to use 
evidence which would be con- 
sidered unlawful in a Federal 


court. 


Concilio and Malech 
Confirmed As Judges 


The Senate, on Monday, in 
executive session, confirmed the 
nominations of Vito A. Concilio, 
as Judge of the Sussex County 
Court and Morris Malech, as 
Judge of the Bergen County 
District Court 

Judge Concilio will succeed 


Marshal Hunt Judge of the 
County Court. Judge Malech suc- 
ceeds Judge Arthi 
was elevated from 
County District Court 
Bergen County Court. 

At the same session of the 
Legislature the senate received 
from Governor Meyner the 
nomination of Judge Donald M. 
Waesche for a new term as Judge 
of the Superior Court. 


as 


to the 


Nevada Divorce Valid Where Parties Voluntarily 
Appeared and Contested the Action 


Isserman Decision Followed, 


Staedler Case Distinguished. 


| Role of New Jersey Attorney in Foreign Divorce Cases Discussed. 


| State, 


The N. J. Supreme Court has | 


ruled that a Nevada decree of 
divorce procured by a husband 


on his counterclaim against his | ment 


opinion by the Chief Justice. 
The opinions read as follows: 
This is an appeal from a judg- 

of the Superior Court, 


wife’s action for divorce in that | Chancery Division, setting aside 


and credit where the 
voluntarily instituted the action 


'and was a bona fide resident 


| way 


of Nevada for the period 
quired by that state. The ma- 
jority ruled that this was so 
though the parties had gone to 
Nevada for the purpose of 
securing a divorce and had no 
intention to establish a domicile 
or permanent residence there. 
The decision, rendered by a vote 
of 5 to 2, 
No. A50, Sept. Term, 1955, held 
that our public policy must give 
to the Federal constitu- 
tional decisions, distinguished 
the Staedler decision, and cau- 


| tioned attorneys as to their role 


'in such matters. The majority 


| 


| 


Oliphant 


opinion was written by Justice 
and the 











Introduce Bill To Abolish 


!of contributory negligence 


was illegal under | 


Contributory Negligence | 
Defense 


to ‘abolish ~ the defense 
in 


A bill 


Assembly on Monday by As- 
semblymen Ozzard, Stepacoff, 
Salsburg and Gant. The bill, 


which has been designated as 
A-103, would establish the doc- 
trine of comparative negligence 
in tort cases in place of the 
present law or doctrine of con- 
tributory negligence. It has been 
assigned to the committee on 
Revision and Amendment of 
Law. 


Other bills introduced at the 


session of the Legislature in- 
cluded: 
Senate 

S-7 Jones. To amend the Un- 


Satisfied Claim and Judgment 
Fund Law, principally with re- 
spect to time for notice, work- 
men’s compensation and deduc- 
tions of benefits from plaintiff’s 
insurance. (P. S. D. & V. A.) 

S-25 Murray. A general revi- 
sion of the Workmen’s Compen- 
sation Act. (L. & I. R.) 

S-28 Hand. To make violators 
of the statute concerning Sun- 
day observance disorderly per- 
sons and to give municipal 
ordinances prevailing effect in 
instances where they are incon- 
sistent with the Sunday ob- 
servance statutes. (R. & A. of L.) 

S-30 Cowgill. To provide for 
two additional county court 
judges for Camden County; 
abolishes the district court in 
that county. (R. & A. of L.) 

Assembly 

A-82 Salsburg. To increase 
the time for filing a notice of 
intention to claim under the 
Unsatisfied Claim and Judgment 
Fund Law. (R. & A. of L.) 

A-89 MacDonald. To increase 
generally workmen’s compensa- 
tion benefits for temporary dis- 
ability injuries. (L. & I. R.) 

A-91 MacDonald. To provide 
Workmen’s Compensation cover- 
age for an employee injured in 


| horseplay accidents in which he 


ir O’Dea who | 
the Bergen | 


has not taken part. (L. & I. R.) 

A-98 Crabiel & Meloni. To add 
repair of specified damaged per- 
sonal devices or effects to 
amounts emplédyees may recover 
under Workmen’s Compensation. 
(L. & F..R2 

A-111 Haines. To increase the 
pay of petit jurors from $5. to 
$10. a day. (R. & A. of L.) 


re- | 


in Nappe v. Nappe, | 


dissenting | 
| credit 


| tort cases was introduced in the} 
Supreme | 


! (Continued on page 5, col. 


is entitled to full faith!and declaring null and void a 
wife | 


decree of divorce granted on 
June 30, 1952, to the appellant 


on his counterclaim in the 
Second Judicial District Court 
of the State of Nevada, in and 


for the County of Washoe. The 
judgment below contains other 
provisions which we must con- 
sider on this appeal but their 


resolution largely depends on 
the validity of the Nevada 
decree. 


This appeal was certified here 
on our own motion. R.R. 1:10- 
l(a). 

The premise and rationale of 
the lower court in setting aside 
the decree of divorce granted to 
the appellant in the State of 
Nevada is that it was fraud- 
ulently obtained and therefore 
not entitled to full faith and 
in this state under the 
doctrine of our decision in 
Staedler vs. Staedler, 6 N. J. 380 
| (1951). We are not in accord 
| with the conclusion of the trial 
court that the Staedler case is 
controlling here. 

This is a bitterly contested 
case and the record is disjointed 
and prolix. But a careful read- 
ing of the record leads us to 
the conclusion that the action 
of the respondent in filing for 
a divorce in Nevada was volun- 
tarily taken after she had the 
advice of independent counsel 
of her own choosing, both in 
New Jersey and in Nevada. It is 
true that both the parties im- 
mediately returned to the State 
of New Jersey upon entry of 
the decree in Nevada and that 
both went to Nevada solely for 
the purpose of obtaining a di- 
vorce. That this latter fact is 
offensive to the public policy of 
this State is clear both under 
our statute and our decisions, 
N. J. S. 2A:34-22: Peff vs. Peff, 
2 N. Jd. 513, 522, 52a (CiS4e); 
Shepherd vs. Ward, 5 N. J. 92, 
103 (1950); Judkins vs. Judkins, 
22 N. J. Super 516, 523 (Ch. 1952). 
But on the jurisdictional facts 
as shown by the record in this 
case under the decisions of the 
United States Supreme Court we 
are not permitted to challenge 
their validity except under the 
doctrine of the second Williams 
case, Williams vs. North Carolina, 
325 U. S. 226, 65 Sup. Ct. 1092, 
89 L.Ed. 1577 (1945) which is 
only applicable to cases where 
the jurisdiction of the Nevada 
court is based upon an order 
of publication and substituted 
service and the decree is entered 
in an ex parte proceeding. 

The difficulty arises out of 
trying to apply the legal fiction 
of domicile, and it is a fiction, 
as the basis of jurisdiction of 
the subject matter and person 
in this type of case. We must 
confess that we share the dif- 
ficulty of most persons in com- 
prehending how a parent with 
a spouse and minor children is 
as free to establish a domicile 
away from the home shared 
with the spouse and children, 
as the wild goose of fable and 
story whose habitation is where 
it momentarily alights in flight. 
See Judkins vs. Judkins, supra; 
“Haddock Re-Visited’”, 39 Har- 
vard Law Review 417. We like- 
wise have difficulty in reconcil- 
ing the cases on divorce under 
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}er force than occurred prior to 


the improvements.” 





REAL PROPERTY—WATERS —., 
The possessor’s liability for) 
damage caused by the expul- 
sion of surface waters is to 
be governed by the “reason- 
able use” rule which is that | 
each possessor is _ legally 
privileged to make a reason- 
able use of his land though 
the flow of surface waters is 
altered thereby and causes 
same harm to others, but in- 
curs liability when his harm- 
ful interference with the flow 
fs unreasonable. 

—Statement of Yonadi case as 
to non-liability for surface 
water damage overruled. 

—Held, developer liable for 
greatly increased surface 
water flow with resulting dam- 
age ‘¢o adjoining property 
caused by developer’s im- 
provements in tract and cor- 
rectly ordered to do work 
necessary to abate the dam- 
age. 

Digested from an opinion by 
Brennan, J., rendered Jan. 16, 
1956. Supreme Court. Armstrong 
et al. v. Francis Corp. For ap- 
pellant—Samuel A. Larner 
(Gruen & Goldstein, attys.). For 
respondents — David K. Arm- 
strong. 

A small natural stream rose in 
appellant’s 42 acre tract south 
of Lake Ave. The stream flowed 
in a northerly direction 1200 
feet acrocs appellant’s lands 
through a box culvert under 
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Lake Ave and emptied into.a| The cited proposition would 
lake 900 ft. north of the Avenue. | not apply here because appel- 
It was the natural drainage for|lant has augmented the flow 
an 85 acre area south of Lake/| with drainage from another area 
Ave. which includes the appel-|and with percolating waters. 
lant’s tract. | But, in any event, this court does 
Appellant stripped its tract |not agree with the quoted pro- 
and erected 186 homes thereon. | position from the Yonadi case. 
It also built 14 houses on an ad-| There was no true common 
jacent tract lying in another|law of surface waters. The law 
drainage area. It constructed a| with regard thereto has been 
drainage system to serve both | largely developed since 1850. 
developments. The system emp-| The casting of surface waters 
tied into a corrugated pipe laid | from one’s lands on the land of | 
below the level of the stream | another, in circumstances where | 
bed and following the course of| the resultant material harm to! 
the stream to the culvert. The/ the other was foreseeable, would | 
stream bed was filled in. The| appear to be tortious conduct 
drainage of the original 85 acres! actionable as an unreasonable! 
was thus augmented not only by | use of the possessor’s Jands. Yet | 
the drainage of an additional! only two states have expressly so | 
2% acres but also by waters per-/| classified it and have evolved | 
colating into the pipe below the the “reasonable use” rule lay- | 
water table of appellant’s tract.;ing down the test that each | 
The pipe was expressly designed | possessor is legally privileged to | 
to receive such waters in order|make a reasonable use of his} 
to provide a drier terrain. |land, even though the fllow of | 
After passing the culvert the! Surface waters is altered thereby | 
stream runs along and forms| and causes injury. to others, but 
the boundary line between the) incurs liability when his harm- 
properties of respondents. As a/ ful interference with the flow of 
result of appellant’s improve- | Surface waters is unreasonable. 
ment the waters passing re-| Others states have treated the 
spondents’ properties are noj problem as a brarlch of property 
longer a babbling brook but aj|law adopting either the “com- 
constant materially increased|mon enemy” rule emphasizing 
flow of discolored water bring-| the possessor’s pyivilege to rid 
ing muck and silt into the|his lands of surface waters as 
stream bed, | he will or the “civil law” rule 


the stream floods | 0 ] 
after rains and the banks of the | emphasizing the rights of other 
and holding the 


stream are being torn away and | landowners 
eroded. At one point the bank | possessor liable for interference 
has been eaten away to the ex-| with natural flow. But neither 
tent of 10 feet. }our courts nor those of the 
Judge Sullivan concluded the| other states have applied either 
respondents were entitled to re-|Of these rules strictly. Rather 
lief and that the only sensible| have they made such qualifica- 
and permanent solution was to| tions and exceptions that in 
pipe the rest of the brook from | effect they have come out with 
the culvert to the lake. He | the “reasonable use” doctrine. 
ordered appellant, at its ait This court now declares our 
pense, to do so within 60 days. | adherence to the reasonable use 








Appellant contends the dam-jrule, which has the virtue of 
age suffered by respondents is | flexibility and accords with the 
damnum absque injuria. jactual practice of our courts. 


Held: Appellant relies onj| Under it, factors to be con- 
Yonadi v. Homestead, 35 N. J.| sidered include the amount of 


Super 514 where it was said | harm, its foreseeability, the 
that “where surface water is | purpose of the possessor and 
the utility of the 


concentrated through a drain or} whether 
other artificial means and is | pOssessor’s use of his lands out- 
conducted to some place sub-| weighs the harm resulting from 
stantially where it otherwise | alteration of the flow of surface 
would have flowed, the de-| waters. While developments 
fendant will not be liable even| such as here involved are as- 
though by reason of improve- | suredly in the social good, there 
ments he had made in the land, | is no reason why, in justice, the 
the water is brought there in|cost incident to expulsion of 
larger quantities and with great- | surface waters should be borne 

jin every case by adjoining land- 
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owners rather than by those 
|who engage in such projects for 
| profit. Social progress and com- 
|mon wellbeing are better served 
| he : : 

| by a just balancing of the com- 
| peting interests according to the 
|} rule of reason. 


Affirmed. 
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|} APPEAL — SUBPOENAS — An 
order denying a motion to 
quash a subpoena is_ inter- 
locutory and not appealable 
as of right whether the sub- 
poena be to a party or non- 
| party witness in judicial or 
]| administrative proceedings. 
APPEAL —DISCOVERY —Orders 
in discovery proceedings be- 
fore trial are interlocutory, 
not final, and are not appeal- 
able without leave of court. 
| APPEAL — CONSTITUTIONAL 





LAW—Art VI, Sec. 5, Par. 4 
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confer an appeal as of right | 
in every situation where a/ 
review by prerogative writ! 
might previously have been) 
had. 
Digested from an opinion by | 
Jacobs, J., 
1956. Supreme Court. In Re: 
Penn. R.R. For appellants— 
Joseph A. Davis (O’Mara, Schu- 
| mann, Davis & Lynch, attys.). 
ll; For respondent—Leo Rosenblum 
| (John B. Graf, atty.). 
| The Appellate Division dis- 
| 





JR., & COMPANY 


NEWARK 2, NEW JERSEY 


missed an appeal from an order 
of the Division of Tax Appeals 
refusing to quash or limit a 
| Subpoena duces tecum served 
| }on the Presicent of Harborside 











of the Constitution does not ||} 


rendered January 16, | | 


1 


requiring him to produce sub- 
leases made by Harborside from 
Oct. 1949 to May 1954. Certifica- 
tion was granted. The Appellate 
Division had earlier denied an 
application for leave to appeal 
from the order. 
The Division of Tax Appeals | 
had before it an appeal from |} 
the assessment on R.R. lands 
owned by Penn. R.R., which | 
lands had been leased to Harbor- 
side. Harborside had in turn, 
sublet parts of the buildings | 
and piers on the lands. 
Appellant contends the order 
of the Division is a final judg- 
ment appealable of right, that | 
prior decisions with reference 


|to subpoenas relate only to 


strictly judicial proceedings and 
do not apply to discovery orders 
issued to non-party witnesses in 
administrative proceedings and 
that since the order here in- 
volved would have been review- 
able by certiorari under the old 
practice they are entitled to a 
review as of right under Art. VI, 
Sec. 5, Par. 4 of the Constitution. | 

Held: There are two con- 
siderations relating to inter- 
mediate appeals—one lays stress 
on the inconvenience, delay and 
expense of piecemeal reviews 
and the strong policy in favor 
of a single and complete trial 
with a single and complete re-| 
view, the other on the dangers | 
of individual injustices which 
may result from a denial of in- 
terlocutory appeals. New Jersey, 
like the Federal Government has 
chosen the first course, but by | 
the Rules of Court, particularly 
R.R. 2:2-3(b) and R.R. 4:88-8(h) 
which permit the Appellate 
Division to grant leave to appeal 
from interlocutory orders when 
justice requires, has sought to 
eliminate the dangers stressed 
in the states advancing the 
second consideration. 

Our courts have approved the 
pertinent principles expressed 
in the federal cases and like the 
federal courts have held that 
pretrial discovery orders, such 
as denial of a motion to quash 
or limit a subpoena addressed 
to either a party or non-party 
witness, are interlocutory and 
non-appealable as of right 
though orders holding witnesses 


in contempt for refusing to 
answer are final. See In re! 
Tiene. And, there is neither 


reason nor persuasive authority 
in support of appellant’s con- 
tention that this does not apply 
to discovery orders issued to 
non-party witnesses in admin- 


istrative proceedings. The pro-| 


ceeding before the Division of | 
Tax Appeals had attributes com- 


parable to a court proceeding | 


and is subject to comparable 
principles. Discovery before the | 
Division is by its Rule 12 in 
accordance with and subject to | 
the Rules thereon of the Su-} 
preme Court. Discovery orders 
are not in any real sense final 
judgments as contemplated by | 


79 N. J. L. J. Index Page 2% 


Hudson District Court 
Moves 


The Hudson County District 
Court Central office or Clerk’s 


| Office and Part I of the Court 


have been moved from 20 York 
St., Jersey City to 25-27 Oakland 
Ave., Jersey City. The new lo- 
cation is just a short distance 
from the Hudson County Court 


| House. The new phone number; 


temporarily assigned to both 
the central office and Part_I are 
Oldfield 6-5110 and Oldfiel< 
6-5111. 





ameatenenaiiinall 


R.R. 2:2-1 and they are only 
appealable with leave of court 
under R.R. 2:2-3b. 

Art. 21, Sec. 5, Par. 4 of the 
constitution, relied on by appel- 
lant, supersedes prerogative 
writs and provides that in lieu 
thereof relief shall be afforded 
as of right in the Superior Court 
on terms and in the manner 
provided by rules of the Su- 
preme Court. In its rules the 
Supreme Court has made ade- 
quate provision for appeals with 





|leave from interlocutory orders 


of both courts and administra- 
tive agencies, and for appeals 
as of right from final judgments 
These rules carry out the con- 
stitutional purpose. Any con- 
trary view would nullify the 
progressive steps made. It is in- 
conceivable that the constitu- 
tiona] delegates ever envisioned 
the result contended for by 


| appellant. 


The Appellate Division pro- . 
perly dismissed the appeal as 
interlocutory, and on the merits 
this action was justified. The 
rental value of the property was 
a relevant factor in the evalua- 
tion of the land and hence 4 
proper subject of discovery. 

Affirmed. 
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5 DIGESTS OF RECENT OPINIONS a or gy U.S. District Court Decision 
RIMINAL LAW — A criminal) tuto enalty. P sh tase 
ancl “Ge ai 2 aeaae| 4a See we te ee Bar's Views LIMITATIONS aos pt - ree - 
lerk’s clause is of no force or effect | states that the object of the Re- a. Defendants were indicted on) €XPressly provide li = ail 
Court in so far as criminal prose-| vision was not to make changes|_ The Legislative Commission to| Sept. 7, 1955 on a charge of such increase applies to 
York cution thereunder is con-|in substance, but rather to eli-| Study the Improvement of the | haying made a false completion | Offenses as to which the statute 
Klang corned. |minate obsolete provisions and |Law of Evidence met in Trenton | certificate on March 5, 1952 in| Of limitations had not already 
w lo- A penalty clause or provision| that it was intended to leave | 0 Friday, January 20, 1956, and| order to obtain an F. H. A. in-| run on Sept. 1, 1994. 
tance cannot be read into a statute municipalities with the power|>¢San the consideration of the|sured loan. They move to dis-| Opinion by Wortendyke, D. J., 
Court by implication or presumption. they theretofore had to control | Proposed Uniform Rules of Evi-| miss the indictment on the filed Dec. 5, 1955 in U. S. v. 
mbers —N, J. S. 2A:171-1, the Sunday|and regulate Sunday activity. | dence. It has requested that all | ground the prosecution is barred | Kurzenknabe. Criminal #263-55. 
both Observance law, is ineffective But P. L. 1951 c344 Sec. 8 pro-| ar associations in the State| by the Federal statute of limi- | Pan 
I are as a criminal law for lack vides that in the construction of | eee aes ae et | eat bo ic ~ipanatienr| Essex Delegation To 
dfiel¢ of a penalty clause and a per- Title 2A, no outline or analysis, | : ¢ Ss | 9 year period would Nave expired | tel 
son es it ponent be! no cross reference or note ‘and | Suggestion to the Commission at|on Mar. 5, 1955, prior to the in- | Judicial Conference 
— convicted as a disorderly per-| no headnote or source note shall| the earliest possible date, and,|dictment, but contends the | Seeks Suggestions 
only son. be a part of the said title. any event, by March 1, 1956. | period was extended to 5 years a 
court Digested from an opinion by Penal statutes are to be| The present working materials | by the amendment of Sec. 3282 | Joseph H. Stamler, President 
Oliphant, J., rendered Jan. 16, strictly construed, and while it| of the Commission consist of the |0n Sept. 1, 1954. |of the Essex County Bar Asso- 
f the 1956. Supreme Court. State v. is to be presumed that the|Report of the Supreme Court’s| Held: Sec. 10(a) of Public | “lation, has appointed the fol- 
ppel- § Fair Lawn Service. For appellant Legislature would not denounce Committee, distributed to the| Law 769, which became effective | lowing delegation to the forth- 
rative —George Heftler (Platoff, Plat- certain acts without providing a|entire bar last year, all of the! on Sept. 1, 1954, in clear | Coming Judicial Conference: 
1 licy off & Heftler, attys. Jacob Green penalty, penal consequences | editorials and articles published | janguage provides that the gen-|J08n J. Gibbons, Chairman, 
orded on the brief). For the State— cannot rest on a mere pre-|in the New Jersey Law Journal,| eral period of limitations for William 0. Barnes, Charles 
Court Ralph L. Fusco, Dep. Atty. Gen. sumption. Such legislative pur-|the report of the Essex County! non capital offenses fixed by | D4"2is, William L. Dill, Jr., 
anner Guy W. Calissi, Pros. and Jack pose must be expressed in clear| Bar Association and the Model|1g y. gs. CG. Sec. 3282 shall be| George S. Fischler, Charles R. 
Su- _Ballan, Spec. Ass’t. Pros. on the and direct language. There is} Code of Evidence of the Ameri-| increased from 3 years to 5 years | Hardin, Jr., Morris N. Hartman, 
s the brief). no such language here indicat- | can Law Institute. ‘and that the increase shall|=rmest F. Keer, Jr., Robert A. 
ade- Defendant appeals from a ing an intent by the Legislature; The commission urges inter-| apply to all offenses committed | Matthews, Theodore S. oe 
. with udgment of the Bergen County to substantially increase the| ested members of the bar to sub-| prior thereto for which prose- | Joseph | M. Nolan and Julius 
wrders Court affirming its conviction penalty or vesting such power/| mit specific comments and sug-|cution was not then barred. | Wildstein. ; 
istra- for a violation of N. J. S. 2A:171- in the municipality. It cannot} gestions, indicating particularly | Defendant’s contention that in| The delegation will welcome 
ypeals the Sunday Observance law be supplied by implication./ matters of personal experience spite of the unambiguous| Suggestions for rule changes 
nents. of N. J. Where a statute fails to provide | together with views as to work- language of Sec. 10, a literal| ere Se = the vr 
con- D , auto- 2 Penalty it is beyond the power | ability of proposed changes.' reading thereof brings about a/Ciation. The suggestions must be 
con- oe of the court to prescribe a|Wherever possible, references result at variance with the| received by February Ist, how- 
y the of gas and oil, repair of cars, penalty. A criminal statute with- | to existing statutes or case law| purposes of the legislation as| €Ver, In order to be considered 
is in- and automatic washing of cars. OUt penalty clause is of no| which should be taken into ac-|a whole seems substantial | and incorporated in the dele- 
stitu- The complaint charged a viola- force or effect. /count or which may be af-|enough to warrant an examina- | sations report. 
ioned tion of the cited statute in that. Due to the lack of a penalty in | fected should be indicated. |} tion into the legislative history 
r by on Sunday, Feb. 13, defendant this statute a person cannot be/ All statements and suggestions | of the amending law, with spe- ? 
washed the car of one Durkovic. Convicted as a disorderly person | should be submitted in writing | cial attention to the background Lawyer S 
Pro-. No charge of violation with re- 2nd fined as such for a violation | and mailed to Vincent P. Biunno, of Sec. 10. From such examina- 
‘al as” spect to operation of the gaso- thereof. Secretary, 606 Broad Strent,| ie. wae eee Protective 
nerits line and service station was| Reversed. Newark 2, New Jersey. duction of separate bills con- 
The made, apparently on the theory) Vanderbilt, C. J., dissenting | —___—__—_— taining the precise words of 
y was jt constitutes a work of neces- | holds: | New Laws Sec. 10, the court is satisfied it Insurance 
valua- sity. Defendant was convicted in’ While this case may seem in- peat was the congressional intent to|} you are insured under this policy 
nce & the Municipal Court and on|significant it is of far reach-| Governor Meyner has signed} increase the period of limita-|} against claims arising from amy 
ry. al in the County Court,| ing importance in its social and| the following bills: tions on all offenses covered DY |} jestigent act, error, or omission 
and a fine of $20.00 was im-| business consequences. |A-207 Chapter 264 Jan. 16| Sec. 3282 and not only those|} | 0 ing in the performance of 
——} posed under N. J. S. 2A:169-4,, The majority reaches its con-| Authorizes the Director of the | mentioned in earlier sections of | suclediensl eusvies seat 


| P. L. 769. And, the extension of | 
;a Statute of limitations as to an} 
| offense on which the original 
|Statute has not yet run does 
i|not violate the constitutional 
| prohibition against ex post facto 


clusion by a reading of N. J. S.| Div. of Taxation to require as- 
2A:171-1 in itself and a com-|Sessors to classify real property 
Parison with R.S. 2:207-1 but | according to use or status of im- 
does not mention the applica-|Provement on their assessment 
bility of the general penalty; lists and duplicates. 


hich is the penalty section 
ying to disorderly persons 
which the County Court 
ld applicable. Defendant ap- 


aled raising several constitu- 


anni your clients. 
and Write today for descriptive 
pamphlet and schedule of rates 


FRED W. ANDRES 


i 


he 






tional questions and the Su- provided in N. J. S. 2A:169-4} A-555 Chapter 266 Jan. 16; : 
preme Court certified on its own which is part of the same sub-| Authorizes municipalities by | laws. Accordingly, the court! COMPANY 
motion. title. The pertinent sections all|charter, ordinance or regula- | Concludes that Congress has in- | 1180 Raymond Boulevard 


|creased from 3 to 5 years the| 
| limitation period on all non- | 
|capital offenses as to which no! 
| 


Newark 2, N. J. 


appear in Subtitle 12. 2A:169-1 | tions, to establish more restric- 
Mitchell 2-2965 or MArket 4-1900 


provides this subtitle ‘including! tive tenement house standards 
the Sunday law, 2:171-1” may be| than those contained in State 


Held: The constitutional ques- 
tions are not decided as the 
cause is determined on another 








Vict 

































































ground. cited as the ‘disorderly persons | law. | 
The Sunday observance laws law’. 2A:169-4 provides for pun-| AJR-29 Chapter JR 20 Jan. 16 ROBERTS, WALSH & COMPANY 
. g0 back to 1704. The immediate |ishment where not otherwise/ Reconstitutes and continues NEW JERSEY’S LARGEST CERTIFIED REPORTING SERVICE 

ania, | predecessor of N. J. S. 2A:171-1/ expressly provided for and 2A:|the “Advisory Commission on | 605 BROAD STREET, NEWARK, N. J. 

, was R.S. 2:207-1 which pro- 171-1 bans business on Sundays. | Lesser Offenders” created under | Telephones: Day—MArket 2-3240; Night—HUnter 6-5814, ORange 3-3377 
hibited worldly employment or /It is the court’s duty to make Chapter JR 10, 1954. WE INVITE YOU TO USE, AT NO ADDITIONAL COST, 
ousiness, except works of neces- | effective, if possible, a legislative | ee . OUR AIR CONDITIONED DEPOSITION SUITES: 
sity and charity, on Sundays| proscription and this is as true} was to make this penalty ax ap- | 40 JOURNAL SQUARE, JERSEY CITY 605 BROAD STREET, NEWARK 

1 and provided for a penalty of of penalty provisions as of | plicable to all offenses covered 
$1 00 for every offense or viola-| others. A study of the act itself, | by Subtitle 12 for which no other 

d tion. In the Revision of 1951,; of Subtitle 12, of N. J. S. 23 :3-32, | penalty was expressly provided. 

N. J. S. 2A:171-1 was enacted to | 23:4-24, 25:5-244 and 11 and/' Defendant argues the act is 
Tovide as follows: “No worldly | 45:4-26 leads to the conclusion | <, vague as to be unconstitu- 

NY employment or business, except | that the legislative purpose was | tional] because the words 
works of necessity and charity,| to prohibit Sunday business on “worldly”, “employment”, “busi- 
shall be performed... on. ../a statewide basis and to give| ness”, “necessity” and “charity” 

NK Sunday”. Neither this section | effect to such prohibition by|are too general and capable of 
nor the ensuing sections, N. J. S. | the general penalty provision of/g variety of meanings. There is 

ee ment could be applied to any | 

7 statute. The words are to be} 

given their ordinary, not/| : - ‘ 
|| TYTLE INSURANCE | "ii0°550Sp0 ine] Maton none or eonomie condition 
Defendant next argues the affairs, in business or economic conditions 
; bee oe gel _ Pn makes revision of an estate plan advisable, 
igious in origin an erefgre gee ‘ " 
THROUGHOUT NEW JERSEY violates the constitutional pro- National State Bank suggests the cus 
(hibition against interference tomer consult his attorney for legal advice. 
| with religion. But it has long 
|been recognized that Sunday , 
| tases are not unconstitutional Of course, no family program, except 
i “i a ae - | infringements on religious free- the most simple, is sound without a modern, 
lan | --- pase beg do = prohibit up-to-date Will. And no Will, if unre- 
exercise of any religion nor pre- i cee aE te i a 
urt | lfer one or discriminate against V iewed, is likely to remain sound in these 
ges |another. Sunday was picked as changing times. We constantly advise our 
nce |a periodic day of rest because it customers that prompt discussion of their 
| pe petal pepsin a estate problems with their attorneys should 
| Finally defendant contends it help them do more for their families. 
N iis an invalid exercise of the 
EW JERSEY REALTY | police power. The purpose of the 
|law is to provide for the needed t t of Estates and Trusts 
| TITLE INSURANCE CO [Berlodle day of rest, for, the rig ionni 
si | general good and welfare of the . 
NEWARK | public, and it is within the con- THE NATIONAL STATE BANK 
7) 3 . | Stitutional police power. 810 BROAD STREET, NEWARK 1, N. J. 
TRENTON @ HACKENSACK @ CAMDEN | The conviction should be af- 5 <i f 
J i } NEW BRUNSWICK e FREEHOLD firmed. Other Offices in Orange, Irvington and Newark 
ii : ° Justice Wachenfeld joins in 
— -L_ > __ | the dissent. 
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Nem Jvravy Gam Journal VOICE OF THE BAR Federal Tax Notes 
Reteblished 1878 ie Comment and Criticism Invited __By Harold Kamens penalty sustained, 6% substan- 
" EVASION: Taxpayer, a sur- tial underestimate penalty im- =r 
JOSEPH HARRISON, Editor Editor, New Jersey Law Journal: geon, sent records of some but proper. Owen, DC Nebr., 9/9/55," 
The New Jersey Law Journal not all income to a bookkeeping wit 
ASSOCIATE EDITORS : Z s : = CAPITAL GAINS: Taxpayer | 
Samuel Allcorn, Jr. Richard F. Green William P. Reiss is to be congratulated upon the | service which prepared his re- entered into a contract or si ” 
Vincent P. Biunno Israel B. Greene Morris M. Schnitzer fine Editorial appearing In the turn. After investigation began he assigned all his richt title gir 
Charles B. Collins Ward J. Herbert David Stoffer |January 12th issue, respecting and inquiry was being made of and interest i tein vat ma hen 
Marshall Crowley Leon S. Milmed Joseph Weintraub the attack upon the integrity | his patients, he destroyed some f “te = i men pe oeng sta 
Harold H. Fisher _ Willard G. Woelper of Judge Drewen by officers of records. The trial judge com- gd Hse ed royalty payments. pre 
Jerome L. Trachtenberg, Managing Editor the State A. F. of L. _|mented after the verdict that lola a Me ove 
Published every Thursday by the eee Maes OF Ne Ae Se RNS AE NS TO | a ae fae ie, 
NEW JERSEY LAW JOURNAL PUBLISHING CO. Hudson County have known| whelming. ‘canal Ga tie eakania dea 
24 Edison Place, Newark 2, N. J. Judge Drewen’s outstanding re-| Held: Sixth Circuit sustains | Satter 
MItchell 2-0075 putation for integrity and ability the verdict. Gariepy v. U. S., “OMer — vod he ss E 
. through many years past asso- CA-6, 3/9/55. received by taxpayer subsequent = 
Aaron Skinder, Publisher ‘iation with hi io 3 c ‘ é to his reacquisition were for a 
— : wae im as a lawyer EVASION: Taxpayers, father jicense and not for a sale ~ 
Subscription Rate and then as judge. — _an 2nd son, were equal partners in  poig. Th ‘ eee i DOV 
sec ids Pie cee om ———— a ae wate enc i ot sina nas 
5 . y; I ness. The firm used 5 business i ; Gina! the 
Entered as Second Class Matter, January 24, 1934, at the Post Office, spoken, deeply resent not only icaaihe-eienatenhn mediate? on sales contract, unaffected by 


Newark, N. J., under the Act of March 3, 1879 
THURSDAY, JANUARY 26, 1956 


the ill considered and unwar- 
ranted attack upon the integrity 
|and independence of our court, 


Advancing Adoption of Revision of Law of Evidence 20 ™0"¢ Particularly so because 


of the subject and personality 
In our editorial under date of September 15, 1955, entitled 











they have selected. 


ceipts from equipment rental 
and sale were deposited in two 
of the father’s own personal 
accounts. The accountant was 
not informed of these accounts. 
There was no evidence that the 


the taxpayer’s partial reacquisi- ¥ I 


tion and were, therefore, capita] 
gains. Massey, CA-7, 10/21/55. 
CAPITAL GAINS: Taxpayer 
was in the business of breeding, 
|training, and_ selling show 


“How Shall the Proposed Code of Evidence be Adopted”, we| 1 think has is clear to every son had anything to do with his| horses. In 1947 he sold four un- 
recommended that the legislature and the Supreme Court co- | ©XPerienced member of the bar. father’s individual bank ac-| bred mares that had been shown 
operate in this project. It is, therefore, gratifying to note that | 49d Will also be recognized by | eoynts. frequently. 


the general public, that an at- 


i appointed to study and report upon ‘ 2 : 
tack of this nature is designed 


missi 


the legislative cc 
this subject is heaued by retired Superior Court Judge John O. 


Held: Conviction of tax eva- 
sion affirmed as to father and 


Held: These mares were held 
|for breeding and, therefore, the 


ae 
twe 
and 


ha 











Bigelow, one of Governor Meyner’s three designees on the com-_ S2lely to intimidate judges, and yeyerseq as to son. Lindstrom,/ gain on their sale was capital. she 
mission. Under Judge Bigelow’s leadership, we may expect that | wd — attacked is only in- Ca-3, 6/3/55. | Collings Estate, DC Ky., 7/14/53. of N 
the Commission will act w..h reasonable dispatch, and that its | #¢emtat. JERS AG MENT: ei Papi her 
recommendations will be objective, rect rit and non-partisan.|. It is perfectly manifest to all , pevcinnsnsra giiientnnncotragnl CAESTAE. GAS: = Tampayer ‘ 
The task before the Commission should not be difficult. The |iMtelligent men, whether mem- 404 by a husband and wife a is wae hu 
foundation of the proposed revision is the Model Code of Evidence bers of the bar or the general provided tient upon the death | —_— engaged in the orderly 
originally prepared by the American Law Institute under the | Public, that if an attack of this OF Qithe, partner, the venain- {eee en — — ” 
eset Dae i _|mature on the integrity of the). | Bee ay | texas real estate. sales hac |. 
leadership of a distinguished committee spearheaded by Pro is allowed to go ing partner would receive the|peen continuous but the tax- ife 


court system 
unchallenged, it is only a ques- 
tion of time before leaders of 


fessor Edward M. Morgan of the Harvard Law School and the) 
late Dexsn Wigmore. The Model Code then underwent intensive 
study by the National Conference of Commissioners on Uniform 


interest of the deceased partner. 
Held: The widow taxpayer was 
held to have received her hus- 


payer leased land and engaged 
in oil operation. The district 


court held that part of its busi- , 





tram 


inter 


State Laws in consultation with a committee of the American '8anized groups, or even in- Ssygatossinis iaanihins ta 
Law Institute, and culminated in the Uniform Rules of Evidence | 4Vidual disgruntled _ litigants, a preggo Eee th |ness was the sale of land and _ 
which were approved by the American Bar Association The | Will feel free to indulge in pub- ee onvaamund Gand not the goin was ordinary. Neva 
r . bf . fie ¢ 5 ag | 5 . 7 ei ly citketelas 
Uniform Rules of Evidence were in turn restudied by a committee | lic abuse of any judge who -- by inheritance. She could not,|,. Held: Taxpayer was —, was 
appointed by our Supreme Court headed by Mr. Justice Jacobs | Cides a case adversely to the ji orore use as her basis the | iquidating a huge real estate (1)<. 
and included judges, two former State Senators, counsel to the becanape Bag Utigant, irrespeC-| pair market value of the in-|H0lding by the only means ‘sittin 
Governor and a professor who teaches evidence at Rutgers Law | VE ° the merits of the case. terest at time of acquisition. available and was entitled % spon 
‘ . . * : S se, an Capitali-gains treatm ; ag 
School. Certain changes were recommended. That committee did| J! this condition should arise, it 7 oman 24 TC 128 pital-gains treatment. Chand 
ei P i 4 Taee is quite apparent what would io ; ; _ tler, CA-7, 10/14/55. 
a prodigious job as is attested by the copious comments and :. to tien saeleniniebents , GAIN: Under treaty. certain 
footnotes appended to its report. That report was then subjected | 2@Ppen to the administration Of |’ eal lands are held) ORDINARY INCOME: Tax- 


justice. 

I recognize that this matter 
is in the hands of the Supreme 
Court for consideration and that 
the members of the bar, out of 
respect for our Supreme Court, 
should do nothing to impinge 
upon the handling of the matter 
by our Supreme Court in such 
way as it sees fit. 

However, the members of the 


to a critical analysis by the Editors of this Journal in a series of | 
editorials, and by a special committee appointed by the Essex 
County Bar Association which filed an extensive and detailed 
report recommending other changes both in form and substance. 

A large part of the proposed Code is declaratory of the exist- 
ing law. Some of the rules are designed to fill in “void spaces” in 
the law, or to clarify the law, or to bring it in harmony with 
the best modern legal thinking on the subject. Apart from some 
changes in language necessary to remove ambiguities, the con- 
troversial area in the Code is narrow and relates primarily to 
certain exclusionary rules of evidence. The pros and cons of 


in trust for emancipated mem- 
bers of the tribe. Taxpayer paid 
capital tax on land sold by the 
trust, but sued for refund. 
Held: Gain is not taxable, with 
the comment “in our view, this 
attempt to tax evidences, at the 
least, a sorry breach of faith 
with these Indians’. Capoeman, 
CA-9, 3/11/55. 
DECLARATION 


OF ESTI- 


payer “sold” the right to remove 
all the sand and gra’‘el on its 
land for a period of 5 years at 
15c per cubic yard. 

Held: The arrangement is a 
lease, not a _ sale; and _ the 
amount received by the tax- 
payer is ordinary income subject 
to pertentage depletion. Crowell 
Land & Mineral Corp., 25 TC 
No. 3. 


: AAS : : bar who are interested in the 
these have been discussed at length in this Journal and before |. as F : Seep ae eee 
County Bar Associations. The advocates of these different | Mtegtity and respect due our MATED TAX: Taxpayers failed U.S. District C ; 
views ‘vill undoubtedly be glad to assist the Commission in re-|COUrts in the administration of to file a declaration of esti- .S. District Cour 
solvine eny doubts with respect to said rules justice, should be free to express mated tax and to pay the in- Rules Amended 
7 een Tae a ee a ? x ,, | their resentment. stallment. ees 
eet eens a Seen mere Ay Pe SE 50. Se William R. Gannon Held: 10% failure to file Paragraph C of Bankruptcy 


wisdom of any particular rule or rules in the proposed Code, it 











cannot be denied that there is need for reform and simplifica- 





Rule B-2 has been amended (to 





and | 





tion in the Law of Evidence. The principal argument of advocates 'e™medied by amendment, we are now confronted with a more | read as follows: 


urgent and pressing need for reform in another respect. We refer 
to the cmission in the Constitution of any provision limiting the 
time during which the Senate may act upon nominations sub- 
mitted to it by the Governor. 


who favor vesting the rule-making power in the courts to the 
exclusion of the legisiature, is that the courts are more inter- 
ested and expert in these :natters and are quicker to take steps to 


C. In involuntary cases 
where service has not. been 
made, where there has been no 
appearance by the alleged bank- 














improve the administration of justice, than are legislatures. pres ae ; : 
Our legislature now has a rare opportunity to demonstrate Constitutional offices, as well as those created by legislation,| rupt and where no action is 
that it. too, is interested in the improvement of the administra- | #@Ve premenriny been established aes specific public needs. taken for 60 days to make serv- 343, ¢; 
tion of justice and that it can be counted upon to cooperate in|“ important need is left unmet when. any of these offices remain ice by publication, the proceed-| j499 | 
the reaiization of this worthy project. vacant for any length of time. When such condition arises, it is |ings will be dismissed. admitt 
The importance of improving the administration of justice the puslic that suffers. Moreover, such a tend — Bankruptcy Rule B-9 has beer! Coe, 3 
wherever possible, and as soon as possible, in this instance ce gs Alege mee egg a8 = po agran eng age amended to read as follows: 1094, § 
requires, as we have previously indicated, the harmonious co- — ivert the attention of both from the important task of B-9 w 
operation of the Supreme Court and Legislature, as the two. developing and enacting needed legislation. During the past few ACCOUNTANTS cess in 
. . 5 7 swe hav 7itness j Ss 7 ~ ss “a= 
independent branches of our state government primarily con- Sgt tingpiy areal cg Se delays! she order of the court re-phe de 
cerned with the law of evidence. The fact that the Court has par grea . : Ss aot a :... | quired by G 1 Order 45, pro- berger, 
é : : , : : Unquestionably, the Senate has the constitutional prerogative | eres eee ee ee a 
not acted on its Committee’s report since last June when it was bapa eines cn a ees : . sige : eee -| viding for the appointment of 4/4. 93 
of rejecting any nomination. This course it should expeditiously | cad Mthe sry 
an accountant shall be basec spc 


submitted at the Judicial Conference and particularly since the | 
Legislative Commission was appointed may well indicate an 
awareness that some legislative action may be needed with 
reference to the proposed Rules of Evidence. Indeed the court’s 
committee in its report so intimated. Presumably the Legislature 
is capable of protecting its constitutional prerogatives. There is 
no reason to believe that it cannot do so and at the same time do 
its part in expediting the adoption of a needed modern code of 
evidence in the best interests of the people of the State. 


A Much Needed Constitutional Amendment 


Since that eventful day in November, 1947, when the voters 
of New Jersey overwhelmingly approved the adoption of our 
modern State Constitution, sufficient time has elapsed to allow 
for a calm evaluation of its operation in the public interest. 
Beyond question the new Charter has proved itself a fruitful 
source for a multitude of solid forward-locking achievements in 
all three branches of our State Government. 

The dynamic nature of government, however, precludes our 
resting on yesterday’s laurels. Constant examination of our 
fundamental law in its day to day functioning, as well as 
constant alertness to any omissions or imperfections, by every 
citizen and particularly by members of the Bar, is required if 
our objective of perfection is to be truly pursued. 

Unfortunately, the Constitution of 1947 failed to provide for 
its mandatory periodic examination by subsequent constitutional | 
conventions. While this deficiency itself should, before long, be} 


expeditious action, so that the office to be filled may not remain | 


| effect will be placed before the electorate this November. 


follow if it determines that sound reason therefore exists, so that 
another nomination may be submitted without delay. Likewise, if | 
it is satisfied with a nomination it should so indicate by equally 


upon the petition of the receive! 
or trustee showing the need for 
services anc 
unnevessarily vacant. | Stating the maximum amount t0 
The 1942 Commission on Revision of the New Jersey Con- | be paid to such accountant 10 
stitution. generally known as the Hendrickson Commission, offered | the services to be rendered. axl 
an eminently sound solution to the problem. In the revised Con-| Reasonable compensation sha. 
stitution which it proposed, it incorporated in the Executive | be allowed, based upon a petitior 
Article the following provision: | setting forth the actual services 
“The Senate shall either confirm or reject the |rendered by each person # 
Governor’s nominations for appointive offices within | senior, junior, or otherwise, thé 
thizty days after they are submitted. If the Senate fails | number of persons employed ane 

to act upon a nomination, the nominee shall be deemed |the time spent by each, thé 
confirmed at the expiration of thirty days from the date | compensation for the senior 

of submission of his name by the Governor. *** ” |to exceed $60 a day and 
The proposed revised Constitution of 1944, which had been | Compensation for the junior no 


;an accountant’s 


no 
no. 


+he 
Lait 


agreed upon and submitted to the voters by the Legislature in| to exceed $30 a day. 

that year, included similar provisions, except that the maximum| The Court, upon good cause 
period for consideration of a nomination was extended to six|shown, may by written orde= 
weeks and provision was made for the withdrawal of a nomina-| authorize further or addition? 











tion by the Governor or the return of a nomination to the Gov- | work to be done by such account- 
ernor by the Senate. | ant, and in such case shall allo¥* 

The incorporation of either of these two suggestions into|reasonable compensation [0 
our present Constitution would adequately meet the current |such additional work at the rat 
need for reform. We earnestly hope that an amendment to this} not to exceed that above men 
tinned. 
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the Full Faith and Credit Clause 
the cases on Workmen’s 
Compensation under the same 
clause where the question of 
conflict in public policy in the 
statutes of two sovereign states 
sently seems to be controlling 
over other legal considerations 
in such fully litigated cases. Cf. 
Buccheri vs. Montgomery Ward 
Go. N. J: (8955). 


But in the situation here pre- 
sented under the cases above 
cited our public policy must 
pow to the constitutional princi- 
ples set forth in those cases by 
the United States Supreme Court 


It appears from the 

n this case and it seems 
conceded by both sides that be- 
tween the dates of May 12, 1952 
June 30, 1952 the respondent 
" established a bona fide 
residence in the State of Nevada 
sufficient under the Nevada 
statute to sustain her suit for 
divorce from her husband 


with 
Wiles 





record 
to be 







on 
the grounds of extreme cruelty 
In her complaint she alleged 
she was a resident of the State 
of Nevada and she had taken up 
her home there with an intent 

remain permanently. The 
band filed an aswer denying 
knowledge or information suf- 
cient to form a belief as to the 
wife’s allegation of residence 
and filed a cross-complaint for 
jivorce on the ground of 
treme cruelty setting forth 
a separation agree- 
entered into in Reno, 
ida, on June 30, 1952. A trial 
was had on the complaint and 
cross-complaint before the court 














€xXx- 


ment 















sitting without a jury. The re- 
ident testified as to her 
idence but was not cross- 
mined with respect thereto 
d her residence was corro- 
porated by the owner of the 
motel in which she resided. The 


defendant likewise testified and 
‘court awarded him a divorce 
nthe ground of extreme me) 
and incorporated in its decre 
e provisions of the osmesaiten 
ement. The respondent was 
esented by counsel of her 
_choice and she had — the 
‘tunity to raise the domicile 
tion if she so desired but 
did not and we cannot be 
ressed by her protestation 
she was foreclosed from 
’ contesting the case. 
United States Supreme 
has held that full faith 
i credit must be accorded a 
rece decree of a sister sover- 
















eign state if a defendant-spouse 
app eared in the divorce proceed- 
ings and contested the issues; 
Sherrer vs. Sherrer, 334 U. S 
343, 68 Sup. Ct. 1087, 92 L. Ed 


1499 


1429 (1948); or appeared and 
admitted the domicile, Coe vs. 
Coe, 334 U. S. 378, 68 Sup. Ct 
1094, 92 L. Ed. 1451 (1948); or 
Was personally served with pro- 


cess in the state which awarded 
the decree, Johnson vs. Muel- 
berger, 340 U. S. 581, 71 Sup. Ct 
474 95 L.Ed. 552 (1951); and if 
the spouse either admits or con- 
eS the issue of plaintiff's 


cile or is personally served 


in the divorce state he is barred 
from attacking the decree in a 
Sister state, Cook vs. Cook, 342 
U. S. 126, 72 Sup. Ct. 157, 96 L. 
Ed. 146 (1951). 

In Isserman ys. Isserman, 11 
N. J. 106 (1952) we held that a 
decree of the Nevada court was 
entitled to full faith and credit 
in this state where the wife 
through her independently se- 
lected counsel recommended by 
her New Jersey counsel, ap- 
peared in the divorce proceed- 
ing instituted by her husband, 
pleaded to the complaint, filed a 
cross-complaint and contested 
the jurisdictional question of 
the residence of her husband. 

The case here presents even 
a stronger situation under the 
holdings of these decisions in 
that it was the respondent-wife 
who instituted the proceedings 
in Nevada based upon her resi- 
dence there which met the 
statutory jurisdictional require- 
ment of the Nevada court and 
the case proceeded to final 
judgment with both sides repre- 
sented by independent counsel 
with an opportunity to test the 
jurisdictional question. Under 
these principles the final decree 
of divorce entered in the 
Second Judicial District Court 
for the State of Nevada, in and 
for the County of Washoe, on 
June 30, 1952 granting a divorce 
to the defendant-husband on 
his counterclaim on the ground 
of extreme cruelty is entitled 
to full faith and credit in this 
state insofar as it dissolves the 
marriage relation of the appel- 
lant and respondent here, Ro- 
bison vs. Robison, 9 N. J. 288, 
291 (1952): Isserman vs. Isser- 
man, supra: Woodhouse vs. 
Woodhouse, 11 N. J. 225, 228 
(1953); Stultz vs. Stultz, 15 N. J. 
315, 319 (1954): Whitehead vs. 
Villapiano, 16 N. J. Super 415 
(App. Div. 1951). unless it can 
be said that the situation here 
presented comes within the rule 
of Staedler, supra. 

In Isserman_ vs. Isserman, 
supra, we carefully distinguished 
the Staedler case but we find it 
necessary to point out that the 
Staedler case was based upon 
specific and particular facts 
peculiar to it and on those facts 
we found and stated that every 
step taken by the wife in the 
Florida proceeding was under 
the direct control of her hus- 
band and counsel retained by 
him and made it clear that it 
was not a true adversary pro- 
ceeding to which the rule of 
Sherrer vs. Sherrer, supra, and 
Coe vs. Coe, supra, and other 
analogous cases were applicable. 

We now specifically point out 
two important facts in the 
Staedler case that were ap- 
parently casually passed over in 
the application of the principle 
that case. The proofs in that 


ol 

case showed clearly and un- 
disputedly, and this court so 
found, that the husband was 
not a resident in Florida on 
September 18, 1947, and that 


he did not reside in Florida for 
90 days next preceding the in- 
stitution of the action in that 
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state which was a requisite jur- | ‘Attorney General Rules J 


requirement under 
the plan conceived by him and | 
his counsel in which the wife | 
participated, had for 
pose the intent to defraud the 
Florida court with respect to 
this fundamental 
jurisdiction. Further the divorce 
in Florida was 
suant to an agreement which, 
inter alia, provided and required 
that the wife would enter “any 
appearance required in the di- 
vorce proceeding” and _ that 
should she “oppose said divorce 
proceeding the said trust shall 
become inoperative and_ the 
monies deposited thereunder 
Shall be returned to the party 
of the first part”. 

We came to the conclusion 
such an agreement was an in- 
tegral part of the fraud per- 
petrated on the courts of Florida 
since it was patently a bargain 
to bring a divorce suit in which 
no defense was to be entered 
and per se unlawful. Such a 
situation is clearly distinguish- 
able from the one before the 
court here where the respondent- 
wife established a residence in 
the State of Nevada sufficient 
to meet the jurisdictional re- 
quirement of the statute of that 
state on divorce and there is 
nothing in the written agree- 
ment incorporated into the final 
decree that prevented her of 
and on her own volition at any 
time to contest her husband’s 
counterclaim in the State of 
Nevada or to withdraw her own 
complaint and withdraw from 
the suit. These facts bring this 
case within the decision in Isser- 
man vs. Isserman, supra, rather 
than Staedler vs. Staedler, supra. 

The respondent insisted below 
and insists here that the entire 
proceeding in Nevada was a 
result of a fraudulent scheme 
in which she and her husband 





and counsel in New Jersey, in- 
dependently chosen by each, 
conspired to commit a fraud 
upon the Nevada court. The 
argument is premised in part 
on the fact that her New Jersey 
counsel recommended Judge 
Souter in Nevada as a lawyer 
who could represent her when 
she went to Nevada to institute 
the suit and that subsequently 
the New Jersey lawyer was con- 
sulted and did advise with re- 
spect to the property arrange- 
ments being entered into by 
the ay lg nl agreement exe- 
cuted in Neva on June 30, 
1952, which is “aes as 
part of the Nevada decree. 

We have carefully examined 
the conflicting testimony with 
respect to the negotiations, ad- 
vice, and the part played by the 


New Jersey attorney in represent- 
ing the respondent’s interest both 


before and after the entry of 
the Nevada decree. He was deal- 
ing with an extremely difficult 


and explosive situation and it 
appears he was at all times at- 
tempting to protect the re- 
spondent’s interest to the very 
best of his ability. He carefully 
explained and advised as to the 
law of New Jersey with respect 


to such cause of action for 
divorce as the respondent had, 
particularly as to the quantum 


of proof required to prove a case 
on the ground of adultery. He 
attempted to work out an agree- 
ment of separation with ade- 
quate security to guarantee that 
it could be enforced but this 
effort came to nothing. 

On the possibility that the| 
respondent contemplated insti- | 
tuting an action in Nevada for| 
a divorce on a ground that was 
not recognized in this state he 
had the duty to advice her as| 
to her right to institute such a 
suit subject to the controlling | 
decisions of the United States! 
Supreme Court together with} 
their limitations and the general | 
uncertainty of the law in that} 
field and the dangers incident | 
to such step if she took it.| 
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its pur-| 


requisite of | 


instituted pur-| 


| Burling. 
the taking effect of the Judicial | 


udge Lloyd Has No Tenure 





| FORMAL OPINION 1956, NO. 3 
|To Honorable Robert B. Meyner 
You have asked our opinion 


concerning the status and tenure, | 
| if anyof Judge Frank T. Lloyd, | 


Jr., 
Judge 
judicial 


of the Superior Court. 


appointment in the 


former Cireuit Court on De- | 
1947. He was ap-|! 
pointed pursuant to the former | 
to | 


cember 15, 


statute (R.S. 2:5-4 et seq.) 
replace Justice Albert E. 
His term expired upon 


Article of the Constitution of 
1947 (September 15, 1948) with 


the dissolution of the Circuit | 


Court. This appointment was 
not ad interim. The Senate in 
special session confirmed Judge 


Lloyd. He was eligible, as were | 


all counsellors at law of ten 
years’ standing, for appointment 
to the new Superior Court. 


Judge Lloyd was appointed to/| 


the Superior Court on June 28, 
1948 and confirmed on that day. 
His commission was dated Sep- 
tember 15, 1948. His nomination 
for appointment by Governor 
Driscoll on June 28, 1948 stated 
that it was for the term pre- 


scribed by Article VI, Section VI, | 
Paragraph 3 of the Constitution | 


of 1947. 
Article 

graph 3 _ provides 

terms of seven years 


VI, Section VI, Para- 
for initial 
and tenure 


upon reappointment for Justices | 
of the Supreme Court and Judges | 


of the Superior Court. As a first 
appointment, Judge Lloyd re- 
ceived a seven-year term with- 
out tenure. 


Article XI, Section IV, Para- | 


graph 1 of the Constitution of 
1947, in providing for tenure 
upon reappointment for in- 


cumbent judicial officers at the 
time of the adoption of the 
Constitution is inapplicable to 
Judge Lloyd. The schedule con- 
tained in Article XI was in- 
tended to provide for the orderly 
transition between the former 
and the new judicial branches 
of government. It was intended 
to govern incumbent judges 
until the expiration of their 
terms but to have no effect as 
to the status and tenure of 
judicial officers thereafter ap- 
pointed. See Vol. 2, Minutes of 
the Constitutional Convention of 
1947, page 1195 (Committee on 
the Judiciary Report). 

Judge Lloyd was not in judicial 
office on the date of the adoption 
of the Constitution of 1947 
(November 4, 1947), and, there- 
fore, is not one of the class of 
judges governed by the schedule 
providing for the transition be- 
tween the two court systems. 

Article XI, Section IV, Para- 
graph 1 provides: 

“Subsequent to the adoption 
of this Constitution the Gov- 
ernor shall nominate and ap- 
point, with the advice and 
consent of the Senate, a Chief 
Justice and _ six Associate 
Justices of the new Supreme 
Court from among the per- 
sons then being the Chancel- 


Lloyd had his first | 


lor, the Chief Justice and 
Associate Justices of the old 
| Supreme Court, the Vice 


Chancellors and Circuit Court 
Judges. The remaining judicial 
| officers enumerated and such 
Judges of the Court of Errors 
and Appeals as have been ad- 
mitted to the practice of law 
in this State for at least ten 
years, and are in office on 
the adoption of the Consti- 
tution, shall constitute the 
| Judges of the Superior Court. 

The Justices of the new Su- 
preme Court and the Judges 
of the Superior Court so de- 
signated shall hold office each 
for the period of his term 
which remains unexpired at 
the time the Constitution is 
adopted; and if reappointed 
he shall hold office during 
good behavior.” 

The Justices of the new Su- 
preme Court and the Judges of 
the Superior Court who were in 
judicial office at the time of 
the adoption of the Constitution 
of 1947 continued to hold office 
for the period of their respec- 
tive terms which remained un- 
|expired on that date and were 
eligible for tenure upon reap- 
pointment. Judge Lloyd was not 
|a Circuit Court Judge at the 
time of the adoption of the Con- 
stitution. He was not therefore 
in the class of judges who auto- 
matically constituted the Judges 
of the new Superior Court. He 
was not serving a term on 
November 4, 1947; the constitu- 
tional provision that incumbent 
| judges serve out the periods of 
their terms which remained un- 
expired at the time the Consti- 
tution was adopted had no ap- 
plicability to Judge Lloyd. 

In my opinion, Judge Lloyd has 
no tenure either under Article 
VI, Section VI, Paragraph 3 or 
Article XI, Section IV, Para- 
graph 1 of the Constitution of 
1947. 

Grover C. Richman, Jr. 
Attorney General 
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All of which has now come 
home to roost insofar as the 
respondent here is concerned. 
This he did and he made it 
equally clear that if the re- 
spondent did go to Nevada she 





would be going on her own re-' 


sponsibility and would be bound 
by any judgment entered there. 

Once an attorney has done 
this and leaves it to the volun- 
tary decision of the client as to 
whether such a proceeding is 


to be instituted by the client in! 


a foreign jurisdiction counsel 
may suggest the name of a 
reputable attorney in such other 
state so that his client may be 
advised by such lawyer who has 
the competence to give the 
necessary legal advice with 
reference to the contemplated 
action. We deem it advisable to 
state this warning, however, 
that at that point the attorney 
should terminate the relation- 
ship of attorney and client, 
present his bill and be paid for 
his services. Any participation 
thereafter in the divorce pro- 
ceeding in the foreign state may 
form a foundation of a charge 
that the New Jersey attorney is 
particeps criminis when _ sub- 
sequently a fraud is perpetrated 
upon the courts of the foreign 
state and thus bring the rule of 
the Staedler case into play. 

As we have said the filing of 
the suit in Nevada was the 
voluntary act of the respondent 
and the proofs do not sustain 
the charge that the attorney 
advised the respondent to seek 
the remedy in Nevada. We have 
merely the uncorroborated state- 
ments of the respondent. 

There is testimony that dur- 
ing the negotiations here in 
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, New Jersey the respondent took 
|the position she merely wanted 
|@ separation and not a divorce | 
(on the ground of adultery and) 
| she had a reluctance to go for- 
| ward with a suit for divorce on 
'the ground of adultery in this | 
| state because of the notoriety | 
and unfavorable publicity it | 
might bring down upon her and} 
|her children. This is a valid| 
reason and such a choice was | 
hers. Cf. Drayton vs. Drayton, | 
54 N. J. Eq. 298, 304 (Ch. 1896). | 
She must have been aware at 
the time she went to Nevada} 
that shé had proof sufficient to 
support a cause of action for 
adultery in this state if she 
chose to institute one. The ap- 
pellant very brazenly testified 
below he occupied an apart- 
ment in Red Bank, New Jersey, 
with the third woman and one 
of his sons over a considerable 
period of time. We cannot as- 
sume that respondent was una- 
ware of these facts but rather 
we must assume that she knew 
where this son was since he was 
living separate and apart from 
her and her other boy. All this 
is indicative that her decision 
to institute the action in Nevada 
was hers and hers alone, made, 
voluntarily for reasons that were 
sufficient for her purposes and 
not a part of any scheme con- 
cocted by her New Jersey attor- 
ney to aid her in her attempt 
to commit a fraud upon the 
courts of Nevada. 

The fraud charged by her here 
|goes to the essence of the di- 
vorce proceeding and not to the 
agreement of separation entered 
into in Nevada on June 30, 1952. 
Her New Jersey attorney on re-| 
quest undertook to represent 
ithe respondent by advising her 





' 


|legal effect of such agreement 
in New Jersey and as to the 
method and means by which it 
could be enforced. We feel that 
in so doing he was discharging 
a duty in giving his client’ 
representation as to her rights 
and liabilities under this agree- 
‘ment on which he or any other 
New Jersey lawyer was and 
‘could give competent advice 
| which was not available to her 
|in Nevada. This latter feature 
|does not take this case out of 
‘the rule of Isserman vs. Isser- 
'man, supra, and bring the rule 
of Staedler vs. Staedler, supra, 
|into play. 

The final fact relied on by 
the respondent is that her 
Nevada lawyer was paid by 
|funds forwarded to her from 
| New Jersey by her husband. The 
| mechanics of this transaction 


| are not clear in the record but 


| we see nothing that offends the | majority of the court would | 


lot routine in divorce proceedings 
jin this state and she was legally 


| week to the wife in addition to 


}each of the infant children of 


| supra, 


and her Nevada lawyer as to the | 


entitled to have her husband 
pay this counsel fee. 

This leads to the conclusion 
that the final decree of divorce 
entered in Nevada on June 30, 
1952 is entitled to full faith and 
credit in this state and that the 
trial court was in error in set- 
ting it aside. 

We turn now to the other pro- 
visions of the judgment entered 
below. The trial court ordered 
the appellant to pay mainten- 
ance in the sum of $100.00 a 





the sum of $25.00 per week for | 


the marriage. Since we have 
concluded that the Nevada 
decree is valid and entitled to 
full faith and credit the court 
below was without jurisdiction 
to award maintenance to a wife 
who has been adjudged guilty of 
a marital offense by a court of 
competent jurisdiction. Main- 
tenance is based upon the duty 
of support arising out of a 
subsisting marriage. O’Loughlin 
vs. O’Loughlin, 12 N. J. 222, 231 
(1953). 

The two infant children are 
not bound by the provisions of 
the Nevada decree relating to 
their support since they were 
not represented in the proceed- 
ing. Isserman_ vs. Isserman, 
p. 115. The cause is 
therefore remanded with respect 
to the infants for the trial court 
to determine on proper proof 


'whether the provisions for the 


support of the children incor- | 


| porated in the Nevada decree | ceeding was adversary only in 
}are adequate and proper under | 
| all the circumstances or whether | 
| further provision should be made 


for them. The provisions of the} 
agreement incorporated in the| 
Nevada decree are enforceable | 
in this state under the princi- | 
ples stated in O’Loughlin vs. ' 
O’Loughlin, 6 N. J. 170 (1951); | 
O’Loughlin vs. O’Loughlin, 12 
N. J. 222 (1953); Woodhouse vs. | 
Woodhouse, 17 N. J. 409, 417 
(1955); Whitehead vs. Villapiano, 
supra. 
: 
Those parts of the judgment 
of the trial court setting aside 
and vacating the decree of the 
Nevada court dated June 30, 
1952, and further’ declaring 
the respondent a full partner! 
in Nappe-Smith Manufacturing | 
Company and Farmingdale | 
Realty Company, and allowing | 
her maintenance under the 
statute, are reversed. The bal- | 
ance of the judgment is modi-| 
fied and remanded to be pro- 
ceeded with consistent with) 
this opinion. No costs. 
Vanderbilt, C. J., dissenting. 
I do not believe that the) 


> * 
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Fordham Law Alumni | _ U.S. District Court : 
Medal To Stein ‘Holiday Order for 1954 


| 
ORDERED that the court wil) 7 
not sit during the calendar yea; 
1956, except for emergency ap- 
plications, on holidays and dur. 
ing the vacation periods a; 
follows: 
Lincoln’s Birthday— 
February 13th 
Washington’s Birthday— 
February 22nd 
Good Friday—March 30th 
Memorial Day—May 30th 
Independence Day—July 4th 
Labor Day—September 3rd 
Columbus Day—October 12th 
Election Day—November 6th 
Veterans Day—November 12th | 
Thanksgiving—November 22nd ~*, 
Christmas—December 25th ® 
Summer Vacation Period—July’, 
16th to September 3rd, incl ;.. 
Winter Vacation Period—Decem. 


Attorney General Brownell To 
Be Guest Speaker 


<ciceensieamatininsisiaeiiainies } 

This years annual Fordham) 
Law Alumni Medal of Achieve- | 
ment will be awarded to Louis | 
Stein, L’26, President of Food| 
Fair Stores Inc. and a member} 
of the New Jersey Bar. Mr. Stein | 
is a partner in the law firm of | 


City. 

The award will be presented | 
the Association’s Annual 

in the Grand Ball-| 


at 


February 11, 1956 at 12:30 p. m. 
The principal speaker on this 
occasion will be the Hon. Herbert 
Brownell, Jr., Attorney General 
of the United States. 





'in the opinion filed by him and/| 
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ber 24, 1956 to January 2 

1957, incl. 

A judge will be available fo: 
the purpose of hearing emer. 
gency applications at 10 a. m 
on the following days during th: 
vacation periods at each of t! 
places of holding court as s 
forth below: 

At Newark 
Tuesday—July 24th 
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At Trenton 
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his convenience, with all of the | emergency matters by callin; 
fraudulent elements heretofore | +h, oftes of the clerk of. th: 
condemned by us, Staedler v.| ; ea 
Staedler, supra; In re re hosing Pe, “Tee 
tN. 3. 507 (1951), but with the Dated: Jan 11. 1956 
added deception of turning the . Phillip Forman 
fraudulently conceived proceed- | s/ William F. Smith 
ing for divorce to his own favor. | ; 

I am impressed by the findings | ees. 


/ / N i) e 
of fact made by Judge McLean | af panty oe 


Richard Hartshorne 
Reynier J. Wortendyke, J: 
ges, U. S. District Court 


lationship of husband and 
wife to the status just ad- 
verted to or that that court 
will acquiesce in a fraudulent | 
scheme to use the principles | 
of the Davis, Sherrer and Coe 
cases aS a device to infuse 
constitutional virility into the 

judgment of a court of a 

sovereign state which has 

been deliberately deceived in 

proceeding to judgment in a 

cause over which in fact it 

had no jurisdiction.” 

The plaintiff brought this) 
action to set aside a decree of | 
divorce which the defendant ob- | 
tained in the State of Nevada 
on a counterclaim entered by | 
him in an action for divorce 
commenced by her. The pro-| 


an & 


by the subsequent findings made 
by Judge Nimmo to whom the 
matter was assigned after Judge | 

McLean’s retirement. The vlain- | ee 
: were | torney to work out their diff: 
(itt and the defendant wee | culties. When this attorne 


married in January, 1938. Two} pee a 
children were born of the mar- | {Und that there were diverzer 


3 : |interests involved he requestéss 
| ri ‘ * 
resi | poate cD | the plaintiff to retain her ow 4 
= ae | counsel. He suggested several at: qeien 
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Jersey, and the parties lived | ® 9: 
in that vicinity throughout their | — Ppl Bess ool sl ‘ = 
married life. In 1943 the plain- | tected and thereafter the Colt: # 
tiff became suspicious of the de-| y, 0, hamee wae ald and the 2 
fendant’s attentions . oe | proceeds deposited in their joiz 
women and because of this some | bank account. Subsequent to the 


disagreement resulted. Their} 4f 
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time, pending the finding of: 4 


|differences were apparently re-| new ‘home, they lived at vario: 


conciled to a certain degree. 


105 
In 1947 they were living in "| places. In the summer of 1% 


'they were living in a motel é 


| public policy of this state simply 
because a lawyer of her inde-| 
pendent choosing is remunerated | 
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have reached the conclusion! rather substantial home at Colt’s 
they did in this case were it| Neck, New Jersey, which was 
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1451 (1948). But I cannot bring | 
myself to believe that the! 
Supreme Court of the United | 
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MAURICE C. BRIGADIER will conduct his 68th Bar Review Course 
at the YW-YMCA Building, 600 Broad Street, Newark, N. J. in 
preparation for the May 1956 bar examination for attorneys and | 
as a refresher course of New Jersey law. | 
COMMENCEMENT DATE—FEBRUARY 23, 1956 
Schedule: Lectures are given from 4:30 to 7:00 P.M. 
Monday through Friday 


STUDY MATERIAL: 


ALL TRENTON SERVICES including: 
Superior and U.S. District Court judgment searching. 
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tended to countenance the con- | é : 
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of full faith and credit to a| (W. Coe McKeeby) 
foreign judgment does not re-| 24 Branford Place Tel. MArket 3-4232 
quire adherence to the ideal | 
when to do so would be as! 
| erotesquely incongruous’ with 
the idea of justice as it is in | 
this case. This concept con- | 
trolled our action in Staedler | 
v. Staedler, 6 N. J. 380 (1951) | 
and I see no reason to depart | 
from our view there that: 

“ |. .No matter what others 
| May perceive to be the recent | 
| trend in the decisions of the| 
| United States Supreme Court 
in causes of this type, we are | 
constrained not to impute to} 
that court an intent that | 
would reduce-the solemn re- 
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Curriculum: Contracts and commercial law; 
property, trusts, and estates; public law; and remedies. 
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Appellate Printing by Offset 


As the originators, promoters and only practitioners of 
this method in the New Jersey state courts in the regular 
6% x 9\%4 format, may we urge you to take advantage of this 
substantial and significant saving the next time you are tak- 
ing an appeal. 


JOSEPH B. TOBISH 


APPELLATE PRINTING 


Special emphasis will be placed upon the Revised Rules of Court, 
including amended rules and newly enacted statutes. 






It is strongly recommended that students enroll immediately and 
obtain their full set of study material in order to commence pre- 
paration for the examination prior to the opening lecture. 











Enroll at and address all communications to 


BRIGADIER BAR REVIEW COURSE 


40 Journal Square Jersey City 6, N. J. 
52 WEST STATE STREET 
TRENTON 8, N. J. 


Detailed information available by phone: JOurnal Square 4-6443 
EXport 4-4645 - 3-6942 
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rt wil ¢ainer and this caused another 


1r year wjeavage between them. The 
» Prin plaintiff continued to reside at 
ur- 


the motel where they were liv- 
ds 4 snc, but the defendant left her 
and took up quarters at Farm- 
jngdale. This was in July, 1951, 
and they did not live together 
thereafter. Because of the ir- 
regular intervals at which the 
defendant provided support for 





the plaintiff she found it neces- 
4th sary to consult her attorney 
d again in January and February, 
2th 1952. Thereafter regular support 
6th payments were made to the 
12th plaintiff by the defendant. 

22nd ~ There seems to be no question 
h =; to the impropriety of the 
1—J ul} uct on the part of the de- 


2 cond 
i, incl sendant at this time. On cross- 
Jecem- ¢yamination he testified that he 














ary 2 as living in Red Bank in an 
_ apartment occupied by himself, 
ple fo: his son (evidently only one of 
emer: them) and a woman whom he 
a. ™ gupsequently married after the 
ng tht Nevada divorce. 
of the The settlement negotiations 
aS SE between the plaintiff and the 
defendant, through their attor- 
neys, continued. The plaintiff 
testified that her New Jersey 
attorney sent her to a Clyde 
Souter, an attorney of Reno, 
Nevada, who is a specialist in 
divorce matters and who knows 
of the efforts of our courts to 
stamp out the making of ar- 
rangements here for violating 
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our law by fraudulent divorces 
in Nevada. She left for Reno in 
May, 1952 and received $1,000 
from the defendant and a 1952 
Mercury automobile to make the 
trip. The defendant evidently 
knew that the plaintiff was not 
going to make Reno her per- 
manent residence. She was ac- 
companied to Reno by the 
younger of the two boys. On 
arrival in Reno on May 11, 1952 
she went to the office of Souter 
and talked with him about the 


going to remain in Nevada per- 
manently. They waited for the 
terms that were to go into the 
agreement between the plaintiff 
and the defendant for support, 
since they were being prepared 
in New Jersey. There were tele- 
phone calls from Souter to New 
Jersey counsel and the final 


settlement agreement was not| 


completed until the defendant, 
to the plaintiff’s surprise, ar- 
rived in Reno several days before 
the divorce hearing. The de- 
fendant at that time was ac- 
companied by another woman 
and “a fellow named George,” 
whose last name the defendant 
could not remember, or never 
knew. All she knew about him 
was that he was from New York 
and went along for the ride. On 
his arrival in Reno, the de- 
fendant retained Kendrick John- 
son to represent him. The plain- 


tiff testified that Souter told| would provide her with a house| public policy, illegal and void. 


her that the defendant first 
reported to him and that he 
recommended Johnson. 

To the proceedings that were 
started by Souter on behalf of 
the plaintiff, the defendant filed 
a counterclaim charging the 
plaintiff with extreme cruelty. 


On June 30, 1952, six weeks after | 


the arrival in Nevada of the 


plaintiff, the case came on for| 


hearing before the Reno court. 
On the day of the hearing the 
settlement agreement between 


the plaintiff and the defendant | 


was concluded in the office of 
Souter, according to the terms 
that had been agreed upon in 
New Jersey. The defendant con- 


tended that he protested against ' 


including the provision for the 
purchase of a house for the 
plaintiff, and this resulted in a 
telephone call from Souter’s 
office to the attorney in New 
Jersey for the defendant, in the 
presence of the parties and their 
Nevada counsel. The term was 
ultimately included. 

At the divorce hearing Souter 
had produced 
his witness; he examined her as 
to her residence and the agree- 
ment, but asked her no ques- 
tions to support her claim for 
divorce. Johnson, the defend- 
ant’s attorney, did not cross- 
examine her. Souter then told 
the plaintiff to step down and 
leave the courtroom. Johnson 
then had the defendant take 
the stand and testify as to his 
counterclaim. Souter did not 
cross-examine the defendant, 
nor did he call the plaintiff to 
deny the charges against her. 
Thereupon judgment was en- 
tered for the defendant on the 
counterclaim embodying’ the 
terms of the settlement agree- 
ment between the plaintiff and 
the defendant. That afternoon, 
Mr. Souter was paid by the de- 
fendant. A point is attempted 
to be made that the defendant 
did not pay Souter, but that the 
money came by telegraph ad- 
dressed to Souter’s office. It ap- 
pears, however, that the $1,000 
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paid was sent at the instance 
of the defendant and he knew 
what it was for. 

The plaintiff was not informed 
by anyone of the counterclaim 
until she was told after the 
hearing that her husband had 
been granted a divorce from her 
on the ground of extreme 
cruelty. 

Two days later the plaintiff 
started her return journey to) 
New Jersey in the car which the | 





agreed that she should have.| 
The defendant returned to Red| 
Bank with his woman companion | 
and two months later he mar-| 
ried her. He had taken the pre- | 
caution not to close title on the} 
premises he gave to the plain-| 
tiff until his return from Reno, | 
and it was not until that was| 
done that he completed the} 
agreement made by paying the| 
plaintiff’s New Jersey attorney. | 

The trial court found that | 
during the month of April, 1952, | 
prior to the departure for Reno, | 
and while the parties were still | 
residing in New Jersey, they| 
agreed that the plaintiff should 
go to Nevada to obtain a divorce | 
and that the husband would 
pay all her expenses including | 
counsel fees, both in 


Nevada | 
and New Jersey, and that he} 





the plaintiff as} 


would provide her with an auto- | 
|mobile and the expenses of the 
|trip; that on her return he 


| to live in and $100 a week sup- | 
|port for herself and the child- 
|ren, and would assign to her | 
149% of the stock of the Farm- 
| ingdale Realty Company as/| 
|security for the payment and | 
| would maintain insurance poli- | 
cies on his life in the amount of | 
$20,000 payable to her as bene- | 
ficiary with irrevocable designa- | 
tion. 

In November, 1952, after secur- 
ing performance as aforesaid of 
the agreement, the plaintiff 
through her present attorney 
brought this action 

It is the defendant’s con- 
tention generally that the 
Nevada decree is entitled in its 
entirety to full faith and credit 
by this state and such being} 
the case is res judicata as to 


the divorce and also as to all 
other issues raised by the 
plaintiff in this action. This, 
contention of the defendant) 


finds support only 
the existing fact 


defendant had provided, headed negotiated here in New Jersey 
for Shrewsbury to occupy the|and subsequently manifested by | 
| house which the defendant had! the 
case. She told him she was not | 


same under these circumstances. 


if we view|@S to bar any collateral attack 
concerning | 0M jurisdictional grounds, not 
the trip to Nevada and the pre- | Permitted by the rendering state 
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of competent jurisdiction of | Criminal Justice Study 
such facts before any judg-| 


ment can be entered by such | Staff Now At Bar 
court. Center 


“Tt cannot be disputed in| ‘ 
this case that the se fide| Chicago (ACCN)—Members of 
domicile of these parties was|the research staff conducting 
and is in the State of New|the American Bar foundation's 

|study of criminal justice re- 


TE CRE eS ee ee eee cently moved into the American 


a ramount interest in the 
pes of .its married domi- Bar Center here preparatory to 


stant ” ithe actual beginning of the 
penageicaiselilaa field survey in the state of Wis- 
The purpose of the agreement, | consin. : 


This project, the largest re- 
in | Search enterprise yet undertaken 
Nevada and included in the/| by the legal profession, will be 
terms of the divorce decree, | Started during February. 


without any doubt was to effect | - ; i aie : 
a “friendly,” even though illegal, | ity as dispositive of this issue 
divorce proceeding according to before us, turned on the fact 
the swift and convenient prac-|that it was a true adversary 
tice of Nevada without any idea | proceeding and, therefore, is 
that there was to be established | factually at odds with this case. 
a bona fide residence for either |The elements of independence 
party in Nevada. As Judge| and voluntariness controlled the 
McLean in his original opinion | Wife’s actions in the Isserman 
below stated with reference to| case, while here these funda- 
the Nevada decree: | mental ingredients of the doc- 
“Unquestionably, it was the trine expounded by the Davis, 

‘ | Coe and Sherrer cases have been 

product Of fraud. Ue tt und by the trial court, and I 


jurisdiction of Nevada in which | (, . ‘ 
os think correctly, factually not to 
both plaintiff and defendant | uit. 


document prepared 











participated and this fraud) 
had its inception and is! By approving the defendant's 
grounded in the agreement|course of conduct our court is 


| Suggesting an ingenious scheme 
to avoid any of the entangle- 
ments indicated by the Staedler 
'and Isserman cases by having 
the divorce granted to the hus- 
|band on his counterclaim to 
See authorities cited in Staedler | *#e Wife's action. bors —- 
v. Staedler, supra, 6 N. J. 380,|°f Souter, the wife's Nevada 
at page 389 I find ‘in difficulty counsel, in failing to introduce 
in agreeing with the trial court’s | gg pst wy = eaten 
conclusion that the agreement | 5. dtvesen extn. tele ae 
sg: i 5 
ae pg grrr prom cross-examine the husband as 
performance thereof entered to his testimony given to sustain 
upon here and consummated in |} vhe merits — rege nage aga 
the State of Nevada. We should divorce, = vw S a See 
not have to stand by out of indications that the wife under- 
i ~hs stood that she was to go to 


reepect for he full faith ap¢ Nevada and procure a divoree 
operation of our law upon a ig 7 ir iri ig 
: ; : s e husban ominate e en- 
ee ee re tire situation from beginning to 
fact it is also a fraud upon the piped lhe Snag gyn 
court endering the {iveree | agultery. Furthermore, 1 see only 

“extrinsic” fraud perpetrated by 
the husband in falsely testify- 
ing before the Nevada court that 
he had no knowledge or infor- 
mation sufficient to form a be- 
lief as to the allegations of his 
wife concerning the bona fides 
of her residence in the State of 
Nevada, when he actually knew 
by virtue of the agreement made 
that she was to live in a house 


made in New Jersey during 
the month of April, 1952.” 


Contracts which have as their 
basic purpose the divorce of the 
parties thereto are contrary to 


The Davis, Coe and Sherrer 
cases, supra, stand for nothing 
more than the proposition that 
full faith and credit must be 
given by the courts of one state 
to a decree of a sister state so 


itself, where the attacking party 


liminary arrangements made abd : . sha in Shrewsbury, New Jersey, to 
here as strictly adversary in| Participated in the action giving be provided for by him. An added 
nature and according to the) rise to the decree or judgment feature of the defendant’s 
narrow and tenuous inferences 2nd was accorded a full oppor- scheme, if successful, is that it 


drawn by the _ defendant. 
reach a contrary conclusion and 


believe that the case of Staedler | Stood this principle 
v. Staedler, 6 N. J. 380 (1951) is/ Only to true adversary proceed- 
entirely dispositive of this point., ings, where absolute independ- 
ence 

vailed and where the applica- 
tion of the full faith and credit 
1948): and Coe doctrine operated to advance 

378. 92 L. ed,| justice rather than to give shield 


In speaking of the Davis v. Davis, 
305-U. S. 32, 83 L. ed. 26 (1938); 
Sherrer v. Sherrer, 334 U. S. 343, 
92 L. ed. 1429 


J | tunity 


to be heard. In the 
Staedler case, supra, we under- 
to apply 


saves him the tedium of estab- 
lishing a seeming “residence” in 
Nevada. 


In a case as vigorously con- 
tested as this one was, we are 
bound to follow the findings of 
the trial judge, unless there are 
no reasonable bases in the evi- 
dence for sustaining them, R.R. 


and voluntariness pre- 








i. § 
mn ca, ‘tases cited by the to @ fraud upon the courts. 1:5-3. 
defendant in this proceeding, | The case of Isserman v. Isser- Accordingly, I would vote to 
we said in Staedler v. Staedler,, man, 11 N. J. 106 (1952) princi- affirm the judgment of the 
supra, at page 390. pally relied upon by the major- court below * * * * * * 
“We have carefully considered | = — 
these cases and we do not EXport 6-9070 


believe that the full faith and 
credit clause of the Federal 
Constitution was ever in-| 
tended to be used as a Shield 
for or to give validity to the 
type of contract here under 
consideration, or to approve 
the acts performed pursuant 
thereto in where the 
ultimate purpose was to com- 
mit a fraud upon the jurisdic- 
tion of a court of one of the 
several sovereign states. Jur- 
isdiction depends upon the| 
existence of basic facts and a 
bona fide finding that the 
necessary facts actually exist, 
and where they do not exist 


cases 


it cannot be conferred upon |} 
any court anywhere by con-|f 


sent cf the parties or by 
fraud. It presupposes a bona| 
fide examination by a court! 
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